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- THE FAMILY COURTS (COURT) RULES 2005

-+insupersession of the Family Courts (Co’urt-) Rules 1993 made under section 21 of the Farhily'Courts Act,
984 by the Htgh‘ Court of Sikkim and in exercise of the powers conferred on the High Court tindeér Séction 21 of
e Family. Courts Act 1984, and all.enabling provisions in.that behalf, the High Court of Sikkim, -prescribes’the
Blowing rules to reguIate the proceedtngs of the Family Courts in the State-of Sikkim. o

: Short title, Commencement and Appllcatlons R
1.-(@)y-Short T:tle These rules may be called the. "ngh Court ot Sikkim Farnny Courts (Court) Rules, 2005”
(b) Commencement:- These rules shall come into force on the date of publucatton of therules, in the
~ Sikkim Government Gazette

fe) - Appllcatton These Rules shall apply to the Famtly Courts estabhshed in.the State ot SII(I(lm under
Sectton 3 of the Family Courts Act,1984. e .

."2. Definitions: - In these rules,.unless the context otherwise requires.

(@) ‘Act means the Family Courts Act, 1984
(b) Center means acounselltng center
‘(c) ‘Counseilor’ means a person referred to |n sectton 6 of the Aot
! "'I'(d) Court’ rneans the Famlly Court establtshed under sectton 3 of the Act o
(e} ‘Htgh "Bourt’ mearis the High Court of Srkktm " ' e
(f) ‘Institution’ means any Institution of organtzatlon engaged in socral welfare reglstered and recogntzed by
- the Governmentorrecoghized.by the High Court; - L ‘ .
(@) ‘Judge’ means Judge of the Family Court, R
{). Petition’ shall include, an application under chapter LX of the Cnmlnat Procedure code, 1973 unless the
subject matter or context requrres otherwrse '
(r) ‘Service’ means Slkktm SupenorJudtmal Service;
: (J) ' Alf Gtier words and' expressnons used but riot deftned in these rules shall have meamng respecttvety
assigned to them in the respective Acts menttoned inrule 5 (d) as well asin thé code of Civil Procedure
‘and Cnmlnal Procedure code;



@

3. Workrng Hours: -

The working hours and sittings of the Famrly Courts shall be everyday from 10AM. to 4 P.M,
except —on Sundays and holidays.
4. PIaCe of Sitting

(a) The place or places where the Famlly Court shalt sit..For East and North Sikkim shaft be at Gangtok
and for South'and West Sikkim shall be at Namohl and in other places specrfled by the High Court
from time to trme by an order in this regard

(b) The Judge can also hold sitting outside notified. place in consultatlon with the partles to the proceedlng
after obtaining permission from the Hrgh Court

“i;'mé'l&

- {c) Notwrthstandrng anythrng contalned above ifin any partrcular case the Judgeis of the opmron that
L itwil tend to the general convenience of the pames or the witniessés, or.for any other. parties 16 hold:
 its sittings at a place other than its ordrnary place of its sittings but within its limits of territorial.
jurisdiction, the Judge may do so for reasons to'be recorded in writing with prior notice to all the pames
and to such-other persons as the Judge may consider necessary. The Judge shall intimate the High
" Court about such sﬂtrngs soon after a decision rs taken in this behalf , . : r

o (d) The Judge may, for expedrence hold proceedrngs ofthe Court beyond the working hours as prescrlbed §
in rule 3-above. : ‘

Pravided no such proceedmgs shall be held under thlS rule-except wrth the consent of the, partres to
+ the'proceedings. S . ;

- (&) TheFamily Court shall hold its’ srttrng in open or in camera as determlned by: rt m each case but shalt
hold the proceedings i in camera if erther party so desires. ' B

() No act of the Family Court shall be invalid by reason of holdlng of continuihg its sitting at any place
. ofits choice or-on any holrday or OUtSlde normal workrng hours; when such srttmg is lnformed to the
partres inadvance. ' ‘ Co

9 Normally the Family Court shall hold sitting in between 10.30 va'm to 1. OOp m. and 1.30 p.m.t04.00 -
‘p.m.-'on’all days andthe office shall work in between 10 OO am. to 4.00p. m except on Suridays
and hohdays declared by the High Court

5. Institution of Proceedmgs -

@ - All prooeedrngs rnstrtuted before a Family Court shall be by way ot Petition as per torm No. 1 .
’ appénded to these Rules which should be duly verified by the petrtloner lnterlocutory applrcahon in
the proceedrng in form No. 2 to be rnstrtuted or already instituted shall be filed after being duly verified
by the applicant. The petttrons can be in any language fattmg in Schedule Vlll tothe: Constrtutron A

translated copy: shall be affixed whenever rt is.sent to different states. o
(b} There shall no court feesin respect of any petmon orany Interlocutory Appllcatlon filed before the
_Family Court. :

€) Whenever courtfeéi rs prescrrbed underthe prowsrons of rules of otheerts mentloned tn clause (d)
it shall be paid. ' o

d The applrcatron may be frled betore Famlly Count as permltted under any law whrch also mclude provrsrons
in the tol[owrng Iaws viz,, : ‘ S



1. Chapter X of the Criminal Procedure Code, 1973

- (20f1974). '

_'ii. Hlndu Mamage Act, 1955 (25 of 1955) ‘

'lll. ' Guardranshrp of the person or custody of or access to any mrnor under the Hmdu Mlnonty and ‘
' Guardranshlp Act, 1956 (32 of 1956) :

_6 Filing of petition: -

A petition or any applloatton shall be flled with two copres sugned by the partles along wrth as many
"copres to be sent to all the respondents by the Peshkar of the Famrly ‘Court. One copy of such pet:tlon or
applrcatlon shall be forwarded by the desrgnated officer of the Family Court to the Counsellor forthwith.

7. Notlce to Respondent -

Notice ofthe proceedmg lncludrng mterlocutory apphcatron shall be ussued in Form No 3 appended
‘ to these rules along with a copy of the petition or the application as the case may be. [n respect of matter
;’jnder Chapter X of the Criminal Procedure Code the summons to appear and answer shall be in Form No.4.

8. Name and address of the Party or of the representatrve to be stated in every process -

The name and address of a party or of the representatrve appearing for a party shall be stated in every
“notice, summons, witness’ summons interim applrcatron warrant and every process of the Court issued at
" the mstanoe of such party or representative. ‘ S

9. Notlce, summons etc. how attested and srgned -

All Not:oes Summons Rules Orders Warrants and other mandatory prooesses shall be sealed with the
~ seal of the court and shall be signed by the Peshkar of the court.

10. Returnable date of notice summons -

Unless otherwise ordered the notrce/summons shall be returnable in four weeks after the date of the
filing of the petmon if the respondent resides within the’ local fimits of the Court and six weeks after the date
“of the filing of the petmon if the respondent resrdes outside the said lirhits. ‘ ‘ ’

11 Mode of Serwce of notlce summons: -

a) Thenotice/summons shall be served in the manner prescnbed in the Code of Civil Prooedure save and
except in proceedings under Chapter IX of the Criminal Procedure Code where the provrsmns of that Code

will apply. Along with the notrce/summons a copy of the petmon and exhrbrts/ documents annexed thereto
shall be sent. . ,

b). ~ Inaddition to the normal process of the service by the court, the applrcantwrll be at lrberty to serve upon
the respondent the notrces/summons of the court along wrth copy of the petrtron and exhibits/documents

, elther through person orthrough other recogmzable mode of service mcludmg regrstered post and shall frle
affrdavrt of servroe upon the respondent '

12. Proof of Service of Summons -

~Ithas to be shown by way of affrdavrt or, appllcatron or other evrdence that the notlces/summons were
served upon the respondent ' ‘

13. Substituted Serwce -

_In case of failure to serve summons/notu,e by normal process the.court, on an oral/wntten applrcatron

of the applicant, may direct for serving summons/notice upon the respondents by substltuted mode i.e., .
through affixture, publrcatlon in the newspaper, efc and the appllcant shall file atfrdavrt statlng as to the mode

adopted for service of summons:



®

1‘4. Copy of petition to be furnished to the respondent:;-

The applicant shall furnish a ccmplete Copy with all exhibits to the respondents, who asks for'a'copy on
the ground that he has not recerved the copy ot the petrtron or that hefias not recerved complete copy

15. The provrsrons under Order 1 of the Civil Procedure Code for addltlon of a necessary party or a proper
party, shallbe applicable to a proceeding before the Family Court, »
16. Appomtment of Legal Aid and Amicus Curiae: S
a) Proceedlngs before the famlly court shall betaken up in the presence of the partres and a legal practrtloner
on either srde shall be allowed to appear only as amrcus curlae |f the court fmds lt necessary |n the mterest

of justice.”

Yy

b) () Appearance of Legal Practrtroners orAdvocates inthe Famrly Court Notwrthstandlng anythlng
' _: contained in- law fof the time beingin force, no party to a suitor proceedrng before'a famlly court shall be
entitied as of nght to be represented by the 1.égal Practmoner or Advocate Provrded that ifthe Family’
- court consrders it necessary in'the |nterest ot justrce it may seék assrstance ofa legal expert as amrcus
- curiag’ N y : ST O LT TS e .

Explanatron— It does not preclude the family court from granting perrnrsswn inthe exercrse of its
dtscretron where the crrcumstances 1ustrfy, tothe party to be represented by Legal Practrtloner orAdvocate

proceeding t before the court. A party in |nd|gent crrcumstances wrll be entltled to free legal ard from the
" State Legal Services Authority in accordance with the Rules made there under by the State '

17. Drrectlons on the returnable date -

-

On the returnable date ofthe nctlce/ summons the petrtron shall be placed for dlrectlons before the
' Judge of the Famrly Court On that day, the desrgnated Counsellor shall attend the court ot the Judge giving
- directions. The Judge shall, in consultatlon wrth the Counsellor drrect the parties to attend before a specrfled
Counsellor appointed for. the purpose of counselllng The Judge’ shall fix a specified date by which "the
Counsellor shall file a memorandum setting out the outcome of the proceedrng ‘before him. Onthat'day the
~ court will pass further orders and dlrectrons as it deems fit.and proper. -

'18 Role of the Counsellor -

The Counsellor appornted to counsel the partles shall fix tlme and date of apporntment The Pames shall
be bound to appear before the Counsellor on the date and at the time so fixed. )

. elther of the parttes fail to appear before the Counsellor on the Qate and time so tlxed the counsellor
may. fix another date. and shalt communlcate the same to the absentee party by notice, issued through

) regrstered post In case of default by either of the partres onthe ad;ourned date, the counsellor shall submit
a repott to the court and on receipt of such report, the court may proceed with the matter wrthout prejudlce tc
other powers of the Court to take action agarnst the defaulting parties.” - '

The Counselior entrusted with any petrtron on appearance of the partres before him/her, shall assist anc
advice the parties regarding the settlement of the subject matter of dispute and shall endeavourto help the partre,
in arriving at a conciliation. :

“The Counsellor may, in drscharge of her/his duties visit the home of either of the: partres and rntervrew the
relatlves and tamlly members 1|vrng wrth the partles or e|ther of the partles
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- The Qounsellor-in ’discharge;of her/his duties:'may-alsa-seek-suchiinformation.as she/he deems:fit from:.-
the empl'oyer of.either of'the'pa'rties and. such?requisitlonfor information. shall.be made through'the court.: .

- The’ Counsellor may take the assistance of. any organlzatton institution.or: agency inthe: dlscharge of her/
hlS dutles : L o 4

The Counsellor shatl submrt a report to the court as and when called for to assrst the court in decrdmg the:
case in hand. The report may, inter alia, contain the followmg points;

&) Living envrronmentofthe partlesconcerned A
by’ - Personalifies- - S »
¢) Relationship
A+ Income:and standard offiving - +.+-. -
e) ...Educational:status oft’[hep:artje's._lérv
i Status insociety : - -

g . ~,Counseltorsflndrngs, .

-3

. The counsellor may alse supervrse the chlld/chlldren lf and when called upon by the court

19. Duties and Functions of a Counsellor: = - - coooresi sl s e - o
(1) The Counsellor shall perform such work and duties as may be entrusted: bylthe Family Count .-

. 2). Counselior.entrusted with.any. petition shall assist and.advise the partles regarding the settlement of the
, sub;ect maltter. of d:spute between the part:es or any party thereof The Counsellor shall also help the partlesb
in arnvmg ata reconcrlratlon o

' (3) “The Counsellor mthe drscharge of h|s dutles shall be entltled to vrsrt the homes of any ot the partles

4)  The Counsellor in the discharge of his duties shall be entrtled to mterwew reiatlves fnen s and
acquamtances of parties or any of them. : T VDT r e

. {5) ' The.Gounsellor inithe dlscharge of his duties may seek such information-as he:-may deem fit from -
employer .of any, of theparttes e L .

. (8) . The Counsellgr. may.undrscharge of hls/her dutles refer the partles to-an: expert in any other area such
as psychiatry, but shallrefer.the parties to such-expert only.after taking permrssron fromthe. concerned Court
and after obtalv nit from both the parties. o

(7) The Counsellor shall make an endeavour to uphold the famlly mstltutlon and av0|d dlsruptlon He shall
- conduct proceedings betore sunsetand make Visits only before sunset. The wishes-of the children shall be
. given paramount consideration-for reconciliation. He/She shalt use persuasive: methods and shall notuse
misrepresehtation or false promise or threats. >

20 Confldentlallty of mformatlon -

The mformatlon gathered:by the: Counsellor any. statement made before the Counsellor and any, notes or
report prepared by the Counsellor shall be treated as confidential.. Counsellor shall nit be called uponto ..
disclose the information, statement, notes or feport to any Court expect wrth the consent of both the partles
and to the extent menttoned in Rule 25.

’ " Siich notes or réport of statement orany matenal Iyrng with-the CouRsellor shall be kept in sealed
cover by the Counsellor and shall notforma part of evidence before the Couftbutform part of the recards.

If the case isrepoitedin the Journals the: mformatson cary be used-for:research oreducation after
obtaining permission from the High Court...

21, Counsellor S. rlght to. supervnse custody of Chlldren Baginra e S

The Counsetlor shall be ent:tled to supervrse ‘the’ placement of chlldren in. the custody of party ‘and'shall -
be entitled to'pay: surpnse v:snts to the home where the child resides: ln the eventof the Counsailor: comlng toa
conclusion that any alternatron is requlred ifi the arrangements relatmg to ‘the custody of a child'or chlldren the




Counsellor shall make-a reportto the'court. in thatconnection: Thereupon the Court. may, after giving nottce
to the partres to appear:beforeit,.pass- such orders:in-that connectron asit: may deem fit.

:.Female children.shall be entrusted to the female:Counsellor. ‘During supervise visits; and while conducting
proceedmgs it shall be the endeavour of the Counsetlor to show utmost respect to the women and chrldren
and notiftimidate them: - Rt "

22 Counsellor not to give evndence o

The Counsellor shall not be permltted to grve evidence | m any Court in respect of the rntormatron
statements, notes or report referred to in rule 23;

R

Provided that the Counselior shall submit to the Court a report relating to the home. envrronment of the-
parties concerned their personalities and their relatlonshnp with the child‘or children:in order.to assrst the
Court in deciding the questron of custody, guardranshrp of any child o¢ chfldren of the marriage; -

Provided further that the Counseltor shalt also submit to the court a report relatrng fo home’ envrronment\
income or standard of living of the:party or parties-concerned in: order to assist the Court in: determtmng‘the
amount of maintenance or alimony to be granted to one of ihe parties:. ' BN T

23.Settlement before. Counsellor SO ol

“When'the: partres arnves at a settlement before the Counsellar retatlng to'the" dispute; orany part
thereof stich settlement shall be reduced to wntmg, read over and explalned tothe partles thelr thumb mark
or signatures as the' case may be, shall be obtarned and countersrgned by the Counsettor The settlement .

L e

SO arnved at shall be flled before the'court promptly ’ T L

~

24. List of Instrtutrons, Agenda etc.: B o . Do r ,' '

1) The Family, Court in consultatron with.the Counsellors shall prepare inthe month of February of each -
" year alist of aboutthree Institutions, Organisations or agencies working'in’ theared of Famlly Welfare,
Child. Guidance, Emptoyment or any.other-area-that the Court may.deemifit; {tvoidéric:enable the -
- Counsellor or parties to obtaii'the:assistance of-such institution, orgamzatton ¥ agency and submit it
to the Hrgh Court for approvai The l|st shall be valid till the approvat of thé néXe’ lrst by the Hrgh Court

2. The Court may Iay down the manner and the condmons tor assocratron of such Instrtuttons Orgamzatnons
: orAgencies. The: assocratlon ofsuch SocialWelfare Agencres etc may extend to their active participation
in resurrecting family bond and |ts rehabilitation. §

3)  Such Institutions, Organisations or Agencies may.aiso be entrusted viith the dutiés of s'uperyising,' 2
‘ .gurdlng and assrstlng the: partles even after the caseis drsposed of by the'Court.. )
25, Effortsfor arrlvrng at settiement: =+ ' '

. ""Every Famlly Court shalt marntaln separate fists. ot

a . Instrtutrons and Qrgapizations engaged in social welfare together wrth names and addresses of
_._rrepresentatlves of. such Instrtutlons or Orgamzatlons

b) . -Persons professronally engaged in.promoting the weltare of the famrly wnth their addresses

¢) Personsworking in the field of social welfare with their addresses. " :* - -
Report from Institution, Organization-etc; A Famrly Court .may.call forreport as regards: etforts made-or
- .. 0D be made by the lnstrtutlon Organlzatlon or persons referred to in Sectlon 5 of the Act;

- "_,_: ‘,may requrre thelnstrtutron Organrsatron or person to submlt betore lt an rnterrm report

~Bn .-
[ LalR)



HEARING OF PETITIONS IN COURT
26 Adjournment by the Courti="

N The date of heanng $0 fixed shall not be adjourned by the colrt iinléss there are circumstances |
justn‘ytng such adjournment to meet the ends of justrce The Courtshall record its reasons for adjourning
‘a matter : : o : : o P ‘

27 Memorandum of Ewdence -

_The Court shall record only.the substance of what the wrtness deposes and prepare a memorandum
accordlngly, which shall be fead and explatned fo the wntness andthe memorandum of the substance
recorded by the court shall be signed by the witness and the preS|d|ng otﬂcer ofthe Court and shall form
part of the record. The evrdence taken on affidavit, if any, shall also form part of the: record of.the court.

The ]udgment shall contam a ‘conéise: statement ofthe case the pomts for determtnatron the decision
thereon and the reasons fot such decision. :

If any parttcuiar mode of recording of evidence is- pt’eSCt’lbed underthe specrat Acts: referred toin Rule
s(d) they shau befollowed. :

28. The "ourt shall turntsh to the parttes tothe proceed:ngs before lt a copy of the Judgment certn‘led to
be a true copy free of cost.

; “Appeal.under Section 19( ) of the Act shall be in the manner of appeals agalnst the ongmal decree ar
order ina ClVl| proceedtng, but there shall be no court fee payable forthe appeal -
If-any: court fee.is prescrlbed under vartous spemal Acts they shatl be patd tn respect of the appeat

30. Apphcatlon for Guardtanshtp - . A
Att pettttons for guardlanshtp, other than appltcatrons over WhICh the ngh Court has 3unsd|ctton shall be
tlled before the Family Court o ~ "
31, Contents of the Apphcatron - . _ . o
' Every petition for guardtanshlp, whenitisa- person other than the natural parent or natural guardian of

o the child, shali be accompanied by a home study. report made.by the Counsellor of the person asking fot
such guardtanshtp and hts/her spouse, if any..

32. In case of a-child placed in guardianship the court may, at any trme dtrect a Cou nseltor attached to the
.. courtto supervise the placement ofthe cht!d and submlt a report thereon to the court tn such manner as
the: court may deem tlt - D

a3 A chrld study report of the child proposed to be taken in guardtanshtp together W|th the photograph ~fthe
child should also be filed in all petitions for guardianship, as required under the Rules framed under the
Guardlan andWards Act, 1890 The report shall be countersigned by the petltloner

' 34 A proceedmg betore the Family Court shall not become invalid by reason only of non- compliance w1th

any of the procedural requrrements prescribed herein.

' _ INTERIM APPLICATIONS
35. interim Application: -

Att mterrm apph_ atr ns to t the court shan be separatety numbered as tntenm Appltcatann




36. Off|cers .f TR

~ administration of justlce and due executron of all powers and authont:es exercxsable by a Famlly Court

~ Provided that the. apporntment of mlnrstenal offrcers and mrmstenal staff shall be under the
admrmstratlve and drscrplrnary control of the District Judge subject to any rules or restrictions as,'may be

.....

38.- " “Control of ngh Court Y. SRR _ _ e
" -Evéry Judgeé of the'Family Court shall be urider the administrative-and dlsmplmary control of. the

High Count. L) LA
39. Power of High Court:to-tranisferJudges:- .. ... oo ooy,

. Wrthout prejudice to the administrative and d|SC|pl|nary control of the Hsgh Court such COL']E ora
judge thereof authonzed under general or specral order inthis behalf by such court may Wnere |t lS
considered necessary or expedrent t0do so, transferJudge of the Famlly Cou S T R

40 Power of Hrgh Court to rssue dlrectlons -

For carrymg out_ { purposes ot the Act and for ensurlng the unlformlty ot pra ttce to be obsﬁ'rved

41 Powers to call for mforma ton etc

The ngh Court may requue Fam:ly Courts to mamtarn such reg|sters and records contamlng such
particulars as may be approved by the High Court and call for necessary rnformatlon as and' when requlred
The amount payable to the.Counsellors and experts and to be spént towards refréshments shall be met
out of the expenses ‘of the account of the District Judge in whose junsdlctlon the Family.( Court is srtuated

42 Judge hot to try a case in wh|ch heis‘interestedi - - =

No Judge shall hear or decude any case to whrch he is'a party orin whlch He/shé is personalty
lnterested et e - S T T C TN DA

43. in settlement of 1mmovable propertles court tee or stamp duty whlchever lS payable shall be collected
o as per the Slkklm Court Fees Act or any other enactment -

*.0 'S W.LEPCHA,
.. REGISTRAR GENERAL

boac e L

S.G.P.G - 81/ Gazette/150 Nos./Dti- 23.03.2006 "



