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shops and inducted tenants in possession without permission of the court. 
The only course would be to decide the dispute in the execution proceedings 
and not by a separate suit. 

7. Order 21, Rule 35(3) envisages that: 

“Where possession of any building or enclosure is to be delivered 
and the person in possession, being bound by the decree, does not afford 
free access, the Court, through its officers, may, after giving reasonable 
warning and facility to any woman not appearing in public according to 
the customs of the country to withdraw, remove or open any lock or bolt 
or break open any door or do any other act necessary for putting the 
decree-holder in possession.” 

8. Rule 35(3) of Order 21 itself manifests that when a decree for 
possession of immovable property was granted and delivery of possession 
was directed to be done, the court executing the decree is entitled to pass 
such orders incidental, ancillary or necessary orders for effective enforcement 
of the decree for possession. That power also includes the power to remove 
any obstruction or superstructure made pendente lite. The exercise of 
incidental, ancillary or inherent power is consequential to deliver possession 
of the property in execution of the decree. No doubt, the decree does not 
contain a mandatory injunction for demolition. But when the decree for 
possession had become final and the judgment-debtor or a person interested 
or claiming right through the judgment-debtor has taken law in his hands and 
made any constructions on the property pending suit, the decree-holder is not 
bound by any such construction. The relief of mandatory injunction, 
therefore, is consequential to or necessary for effectuation of the decree for 
possession. It is not necessary to file a separate suit when the construction 
was made pending suit without permission of the court. Otherwise, the 
decree becomes inexecutable driving the plaintiff again for another round of 
litigation which the code expressly prohibits such multiplicity of 
proceedings. 

9. It is also not necessary that the tenant should be made party to the suit 
when the construction was made pending suit and the tenants were inducted 
into possession without leave of the court. It is settled law that a tenant who 
claims title, right or interest in the property through the judgment-debtor or 
under the colour of interest through him, he is bound by the decree and that, 
therefore, the tenant need not eo nomine be impleaded as a party defendant to 
the suit nor can it be an impediment to remove obstruction put up by them to 
deliver possession to the decree. What is relevant is only a warning by the 
bailiff to deliver peaceful possession and if they cause obstruction, the bailiff 
is entitled to remove the obstruction; cause the construction demolished and 
deliver vacant possession to the decree-holder in terms of the decrees. Thus 
considered, we hold that the High Court and the executing court have not 
committed any error of law in directing demolition of shops and delivery of 
the possession to the decree-holder. 

10. The SLP is accordingly dismissed. 
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